BEFORE THE DIVISION OF WATER RIGHTS o R
. DEPAR(SENT OF PUBLIC WORKS -

' STATE OF CALIFCRNIA i
+
oQo

In the matter or Application £109 of James D. and Mary Louise Phelan
and Application 5110 of the Parrott Investwent Company 0 Appro=-
priate from FPhilbrook Creek and Big Butte Creek, tributaries
of the Feather River in Butte County for Irrigation Pur-
poses, Application £143 of the State Land Settlement
Board and Appiication 5473 of A. ¥. Lieurance to
appropriste from Butte Creek, iributary oI the
Secranmento Hiver in Buttie County for
Irrigation Purposes.

oCo
DECISION 4 5109, 5110, 5143, 5473 p 2 /3

/cP) ’7'7

APPEARANCES AT HEARING HELD July 17, 1928

Decided

. For Applicants
James D. Phelan, Mary Loulse Phelan ) Aﬁdrew ¥+ Burke, Attorney
aend Parrott Investment Company ] Jokn T. Hubbard, Engineer
| State Land Settlement Board Harry Dierup
A+ ¥. Lieurance .Edward R. Eliassén

For Protestants

Ae F. Lieurance " . E. Re Elisssen, Attorney
Frank S. Bobirpon, Engineer
A, M. Compton, H. C. Compton, ) Phil Ware, Attorney
B. P. Compton and W. G. Patrick } Frank S. Kobinson, Zngineer
Pacific Gas & Electiric Company Thomas Je Straub, Aitorney
Geo. A. Huni, Engineer
John Hamasah No appearance
J« Fo Entler Frank S. Robinson
' Meude C. addrill Ec eppearsnce
o Eliza Hegan & Bank of Italy ' " |
W. Cs Stevens " |
Estate of 2. H. Olinger " N
" S

Richard white

EXAMINER: Harcld Conkling, Chief of the Division of Water Rights, Depariment
of Public Works, State of California.




OPINION

GENERAL FEATURSS OF APPLICATIONS

Application 5109,

Application £109 was filed by James D. and lisry Louise Phelan on

July 17, 1926. It proposes an sppropristion of 100 cubic feet per second
from the regulated flow of Philbrook Creek resulting from the cperation of
the Philbrook'reservoif constructed by the Pacific Gas & Electric Coupany.
It is proposed to redivert the water siored by the Pacific CGas & Electric
Company which has been used for power purposes through the De Sabla and
Centerville Plants and returned to Big Butte Creek.

The point at which tnese waters will be diverted by the spplicants
is within the ﬁE& of HE& of Section 4, T 21 N, R 2 E, M.D.3B. & Ii. on Big
Butte Creek. From this point the waters will flow down a constructed ditech
for a distsnce of three-quarters of a mile into Wild Cat Creek and tnence to
Edger Slough and will be rediveried thérefrom at & point within the SE: of
Swh of Section 18, T 21 m, R 1 E, MD.B. & M.

Diversions from the regzuleited flow collected in Philbrook Reser~
‘voir from October 1st to April 1lst of each season will be made as same may
become available, The gross diversion proposed under the application wiil
not exceed 3,000 acre fest per annum,.

The water so diverted will be usged for tne irrigation of fice,
alfslfa and genersl crops on £,080 acres of land located within Sections 12,
13, 18, 19 and 24, T 21 N, R 1 E, M.D.B. & i. The irrigation period is from
about April lst to sbout October lst of each season.

The application was protested by the Pacific Gas & Electric Coupsny

prior to the hearing and subsequent to the hearing briefs in opposition thereto
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were filed by the State Land Setilement Board and by A. 3. Compton, H. C. Comp=

ton, B. P. Compton and W. G. Patrick.

Application 5110

Application 5110 was filed by the Parrott Invesiment Company on July
17, 1926.. It proposes an appropriation of 100 cubic feet per second, not to
exceed 3,000 acre teet per annum, of the regulated stored waters from Philbrook
Regervoir, for the irrigation of 14,6?1 acres of land located In T 20 and 21
N, R1VW.

Diversions from the regulated flow in Philbrook Reservoir from
October 1st to April lst of esch season will be made as same may become aveil-
sble. The irrigation season is from about April 1st to about October st of
each sesson.

The point of diversion ls located on Butte Creek within the NEj of
HE& of Section 4, T 21 N, R ElE, eDeBe & Y. from which point the water will
flow down & constructed ditch for three gquarters of a mile into wild Cat Creek
end from thence to Bdgar Slough and will be rediverted therefrom at a point
within the SEL of SWi of Section 18, T 21 K, E 1 E, M.D.Bs & M.

The application was formally protested by the Pscific Gas & Electiric
Company prior to the heaiing and subsequent thereto briefs in opposition to
the application were filed by the Stste Land Settlement Board and by A. M.
Compton, H. C. Compton, B. P. Compton and W. G. Patrick.,

Application 5143

Application 5143 was filed by the State Land Settlement Board on

‘august 5, 1926, 1t proposes an appropriation of 20 cubic feet per second

from Butte Creek to be diverted from about July 1lst to sbout September lst




of each season. Two points of diversion are named 1n the application, one of

which 18 located within the NW; of SE} of Section 5 and the other within the

KWL of SWh of projected Section 20, T 21 N, R & E, M.D.3. & M. It is proposed

to use the water for the irrigatlion of 3,610 acres ¢f land located in the Dur-
ham State Land Settlement.

The epplication wes protested by the followlng:

John Hannsh

A« F. lLieurance

A. M. Compton and H. €. Compton

Be P. Compton and ¥ G. Patrick

J+ Fe. Entler

Msaude C. Laddrill

W. Ca Stevens

Eliza Hegan and the Bank of Italy

Allen 1il. Olinger, administrator of the Estate of
C. He Olinger, deceaged

Rlcheard wWhite

Application 5473

Application 6473 was filed by A. F. Lieurance on May 19, 1927. It

proposes an apprapriation of 4 cubic feet per second for irrigetion purposes,
1o be diverted from Butie Creex from about iay 1st to sbout Ocicber lst of each

season. The point of diversion is described as being within the SEi of SWh of

. 8ection b, P 21 N, # 2 B, M.D.B. & M, It is proposed to irrigate 477 acres of

land within Sections b, 6, 7 and 8, T 21 N, R € E, M.D.B. & M.
The application was protested by Allien M. Olinger, edminisirator of

the Estate of C. H. Olinger, deceased.
PROTESTS

The Pacific Gas & Zlectric Company alleges In effect that the ap-

proval of Applications 5l0Y and ©110Q would directly infringe upon and encumber

its property rights and would tend to restrict it to the present plam of utiliz-

ing the waters or Fhilbrock Creek for power development while it might here=-
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after find it economically advisable to divert and conduct said waters elsge=-

where than to the Centerville Power House on Butte {reek.

The State land Settlement Board protested ipplications 5109 and 5110
~on the following grounda: |

1. Applicants slready have an adequate water supply without the pro-
posed sppropriations.

e The proposed appropriations will not best conserve the publie
interest, - :

3¢ The necesgsary right of way has not been acquired,

A. M. Compton, H. C. Compton, B. P. Compton and W. ¢. Patrick pro=

tested the approval of Applications 5109 and 5110 on the following groundss

1, The applications were prematurely filed and are inetfectual tor
any purpose.

Ze The necessary right of way has not been acquired.

9. The applicants already have an adequate water supply for al
purposes, :

4. Protestants are entitled te an equitable proportion of any excess
water abandcned in Butte Creek under a decree of the Superior Court
of Sutter County entered May 25, 1920, .

4

John Hannah, A. F. Lieurance, A. M. and H. {. Compton, B. P. Conpton

and W. G. Patrick; J. F. Entler; ifaude O, Heddril], 7. C. Stevens, Eliza Hegan

.and the Bank of Italy, Allen if. Olinger, administrator of the Estate of C. H.

Oligner, decessed and Richard White protested Application 5143 on the follow=-

ing grounds:
l. There is insufficient water in Butte Creek to satisfy yrior rights.
Ze The approval of the application would interfere with their rignts
under the decree of the Superior Court of Sutter County entered on
May 25, 1920 and any excess water in Butte Creek smould be appor-
tioned under said decree to all users thereunder.

Allen M. Olinger, administrator of the Estete of C. H. Olinger,

*



deceased, protested Application 5473 on the grounds that there is insufficient

HEARING EELD IN ACCORDANCE WITH SECTICKH 14
OF THE WATFR CCIMISEION ACT

|

water in Butte Creek to meet the present irrigation and domestic reguirements. %
The several applications were campleted in accordance with the Water

Cormission A¢t and the requirements of the Rules and Regulations of the Divie

sion of Water Rights and being protested were set for a public hearing in ac-

cordgnce with Section la of the Water Cormission Aet on July 17, 1928 at

10:00 otclock a.m. in Room 707 Forum Buildirg, Sacramento, Celifornia. Of

this heesring spplicants and protestants were duly notified.

SCOURCE OF W ATER SUPPLY

Under Application 2755, Permit 2006, the Pacific Gas & Electric Com-

pany has the privilege of appropriating 5,060 acre feet per annum thmusghkout the
entire #e&r from Philbrock Creek by storage in the Philbtrock Reservoir. The
point of diversion is located wiinin the NB: of N¥r of Section 13, T 25 N,

R 4 E, M.D.B. & M.

The water thus atored is released from the Philbrock Reservoir at
the rate of 20 cubic feet per second, flows down Philbrook Creek to its June-
tion with the West Branch of the North Fork of the Feather River and thence
down the West Branch to & point in the SWE of NE: of Section 16, T 24 N,

"R 4 E, M,D.B. & M., From this point it is rediverted through the Hendricks
Cénal, the Toadtown Cansl and the Butte Creek Canal to the penstock of the
DeSabla Power Touse where it is used for power purposes. After passing
through the DeSabla Power House in the NWE of the N¥ of Section 10, T 23 N,

"R'3 %, the water is again rediverted at the Centerville head dam located on

Butte Cresk in the SV of ¥y of Section 10, T 23 N, R 3 E, directly below




the DeSabla tailrace and passes through the Centerville canal to the Center-
ville Pow-er House which 1s located in the NE}; of SE; of Section 5, T 22 N,
R % E, M.D.B. & 1I. and the water is reiurned to Butte Creek at thqt point
and flows down Butte Creek as foreigm wéter.

Under date of December 13, 1928 this office was informed that the

project had been cowpleted and the water put to beneficial use.

Under Application £749, Permit 2004, the Pacific Gas & Electric Com=

pany has the privilege of divewing 5,740 acre feet per annum throughout the
entire year from Clear Creek, 5 tritutary of Butte Creek by storage in the -
Clear Creek LFeservoir., The poiut of diversion %o storage.in Clear Creek
Be-servairr is located within the SBf of NI of Section 7, T 24 N, R 4 E,
M.D.B. & M. The water thus stored is to be released into Clear Creek at the
rate of £0 cubic feet per second, flows down Clear Creek to a polnt within
the SW; SE: of Section 12, T 24 N, R 3 E, 1.D.B. & ¥, and is there to be
rediverted through a smsll length of flume to the Butte Creek Canal. The
water will then pass down this canal to the forebay of the DeSabla Power
Plant, pass through the De Sabla Power Plant and be utilized for the geners-
tion of electrical energy. After passing through this power plant the water
is again to be rediverted at the Ceuterville head dam locaied on Butte Creek
in the SWr of NW: of Section 10, T 23 N, R 3 E, directly below the DeSabla
tallrace andé will pass throuzh the Centerville censal to the Centerville Power
House which is located in the NZi of SEi of Section 5, T & N, R 3 E, M.D.B; &lie
and the water will be returﬁed to Butte {reek at the tailrace of that power
Plant.

-The construction work has been delayed pending thé granting of &

license by the Federsl Power Commission and sccording to the Pacific Gas &



Electric Company construction work will prebably be commenced aboul June 1,_
1931 and fhe.project completed by December 31, 1933.

Phe applications filed by the Phelan and Parrot interests state
very definitely that the waters which they wish to appropriate are those
waters stored by the Pacific Gas & Electric Company in Philbrook Reservolir
under Appiication 2755 and later released for power pjurposes and returned to
Butte Creek as foreign water., Hothing in the application or the correépoud-
ence in connection therewith would indicate that these interests proposed to
utilize waters to be stored by the Pacific Gas and Electric Company in the
Clear Creek kegerveir,

| Although Application 5143 of the State Land Settlement Board states
the proposed appropriation is to be made from Butte Creek the correspondence
prior to the filing of the application would indicate that 1t was the waters
released from storage in Philbrook Reservoir which the applicant sought to
appropriate and correspondence subsequent to the tiling of the spplication
wouldrappear to indicate that the waters of Clear Creek were alsc in mind.

Applicstion 5473 of A. F. Lieurance seeks to appropriate waters
. from Butte Creek only and nothing in the correspondence would inﬁicate any
other source. The applicant however must be cognizant of the fact that all
the natural tlow of Butte Creek was adjudicated by a court decree to which
he was a party and therefore it appears that the appiicant had in mind walers
which have been or may be stored by the Pacific Gas & Electric Company and
later relemsed for power puUrposSEB.

DISCUSSION CF PROTESTS

The waters sought are open to appropriation.

The opinion rendered by the Division of Water Rights in the maiter

¥



of Application 3648 of the waterford Irrigstion District held that waters made

arailahlefby the storage works of San Francisco and released into the Tuolumne
River after use by San Francisco and pending the re-diversion of sald waters
by San Francisco were open to appropriation by Waterford Irrigation District

“‘qgiz the completion of the Sﬁn Francisco appropriation and their diversion

R e .
out or the WBLELTELLA DY LE IvvSwag,, Tre basis of this decision was that

«aters stored during times of surplusrover the nCTSe gf ewamiing appropria-
téra were waters to which the prior_direct tlow appropristors had nb title
and were expressly made gubject to appropriation under Section 17 of the
Water Commission Act when releaged mfter use by the first appropristor there-
‘ot {Ssn ¥rancisco). Section 17 provides that "sny person, firm, association

or corporation may apply Ior and secure******gz permit for any unappropriated

water or for water which having been appropristed or used flows back into a

stream, lake or other body of water within this state." The decision referred
to i3 even more appiicable in its reasoning to the facts in the case of Ap-
plications £109 and £110 than to the facts of the Waterford case, in that,
therein the water is foreign in source and not merely foreign in time or sea-

B8O

It should be noted however, in this commection that argurent is here

made that the judgment and decree in the case of Centrel California Investment

Company v. Crouch, et al is inclusive of and distributes the waters applied

for. This argument that a decree in 1320 dealing with waters nsturally flow-
ing in Butte Creek and certain specific foreign watlers then emptied into Butte
Creek intended to or did include other waters which might in the'future he
bfought into Butte Creek is fundamenislly illqgicgl end irrational unless it

be true that foreign waters inure to prior appropriastors and are not sub ject

.




to appropriastion until prior appropriators are satiafied. Baving held that

such is not the case there appears to be no merit in this argument.

Applications Not Prematurely Filed.

The first applications filed were those of Phelan-Parrott and it ap-
pears that they were filed about the time the Pacific Gas & Electric Company
bvegan construction work, over four years after the company filed the applica~-
tion under which it conveys Philbrook storage into Butte Creek and over a year:
after a permit had been granted to the company. Nevertneless it seems to be-
the theory of protestants that such applications are void if filed before water
is actually available, The unreasonableness of such a contention is manifest
in that if upheld it would prevent an orderly procedure and leave prospective
aﬁplicants to watch the stream, ascertain the first moment water was emptied
therein from a foreign source, and then rush to the Division of Water Rights
and get an application on file. Necessarily the firsi man to conceive the
use of such water would have to pnysically defeat 21l later comers and engage
in an sctual campaign of vigilance end speed with possible defeat in the end,
not to mention the possibilities of physical combatl involved and disorderly
conduct thrcughout. Such a situation is certainly at variance with the spirit
and Iintent of the Water Commission Act and its design and purpose among other
things to provide a systematic and orderly method ror the initiation oi appro-
priative.water rights and in general to give to the first in time a prefer-
ence in right and a protection of priority.

It is therefore the conclusion of the Division of Water Rights that
an application is not premature if filed at a Yime when there is a reasonable
prospect of water being made availsble in the near future. In this instsnce

the tacts recited certainly gave rise to such a prospect when these applica-

tions were filed,




Protestants quote from Section 11 wherein it stales that certain

waters are subject to appropriation, to wit, waters flowing in any river,
etc. as sustaining their contention that water may not be appropriated until
svailable'in the source applied from. But this section merely defines water
sub ject to appropriation and does not relate to the time of filing an appli-
cation and nowhere in the act le the questiion as to when an epplication mey
be filed specified. A ready answer, however, is that Section 11 says that
water flowing in a river, etc. may be appropriated whereas, the filing of an
application does not constitute an appropristion of water. Even If Section
11 does mean that water camnnot be appropriated from Butte Creek until it is
present in Butte Creek, the filing of an applicatlon for a permit to appro-
priate is not in violation of this section.

Protest of Pacific Gas & Electric Company Irrelevant.

The objection of the Pacific Gas & Electric Company to the Fhelan-
Parrott applications 1s merely that they mentioh Philbrock storage as & source
of supply. It is feared that said mention may injure the cbmpany if it later
desires to dispose of Philbrook storage qtherwise than at present. %e do not
see mny prejudice to the company. The appl;cants are not claiming any title
fo the reservolr or the water in the reservoir or in the conduits or in the ap-
plicances of the éompany. The effect of the naming of Philbrook storage as &
source is merely descriptive and for the purpose of identification cof the water
which it is sought to appropriate when same has become available by reason of
release Into Butie Creek.

Sections 1l and 17 of the Water Commission Act make such water re=
leased after use by the first appropriater subject to re-appropriation. 1t

is therefors incumbent upon the Divisjon to permit appropriations thereof




without regard to what may or may not be the resﬁective rights of the first

or primary appropriator and the subsequent or sedondary appropriamtor of this
same water, Contests which may or may not in the future develop between the
two will have to be decidedlwhen they arise with recourse to the courts if
necessary snd are not relevant to whether or not a permit shall be granted
under Sestien—tr—ef the Weter Commission Act.

Right of Way to Use Zdgar Slough Not Lequisite to Issuance of Permit.,

It is contended by protestants and by applicant State Land Settle~-

ment Board that the Thelan-Parrott spplications should be denied becsuse no

"right of way to use Edgar Slough &s & conduit has been shown. Certain of the

protestants own lands through which the slcugh }uns and object to its use by
Phélan-Parrott as & conduit for the waters sought by them.

In the firat place Edgar Sicugh is ﬁpparently & natural water course
and is in fact & tributary of the Sacramento River. (United States Geological
Survey liaps, California Chico Sheet, edition of liay 1895, reprinted September
1905 and Durham Guadrangle Sheet, edition of November, 191Z.) No evidence to
fhe contrary is presented and no contention is even made that Edgar Slough is
not & nmaturel watercourse. The sole basis of protest is that no permission or
right of way to use Edgar Slough as a conduit has been given by certain owners
through whose lands the slough runs. It is elementary, however, that natural
water courses wsy be used for the conveyance of water by appropriators. Sec-
tion 1413 of the Civil Code, whiéh section was enacved in 1872, recognizes &
rule of decision estabtlished by cases before its enactment, It provides:

Sec. 1413. The water appropriated may be turned into
the channel of another stresm and mingled with its
water, and then reclaimed; tut in reclaiming it the
water already appropriated by another must not be

diminished.

Hﬁmeroua Californis decisions are cited in the footnotes to Sec. 348 of Yolume
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26 California Jurisprudence page 143 which establish this right to use & strean
channel in lieu of a conduit. In the section of California Jurisprudence refer-
red to it i= saids
nit is settled that a stream may be used to carry

stored water or water developed from sources noct

naturally s part thereof *#*+ss* A prior right to the

use of the natural water of a stream does not entitle

the owner of such a right to the exclusive use of the

channel; so long as his right is not interfered with

there is no reason why the bed of the stream may not

be used by others as a channel for conducting water,”

Although the right of aspplicants to use Zdgar Slough a3 a means of
conveyance nay be questioned in view of the fact that certain of the proiest-
ants nerein own the bed and banks of the slough, being riparian owners upon &
non-navigable watercourse, nevertheless it does not clearly or certainly ap-
pear that as such riparian owners they may prevent the use of the slough &as &
copnduit. In this connection Regulation 14 of the Division of Water Rights is
urged by protestants. Said regulation provides that an appiication will be
re jected if applicant "is unable to glve satisfactory evidence of hisg ability
/ to secure necessary rights of way."

This regulstion was szdopted upon the theory that the Division should
“not perform an cbviously futile function such as the issuance of a permit to
an applicant who could not fulfill its terms becsuse his use did not authorize
eminent domain and partles opposed to him refused access. This regulation was
not intended for enforcement in doubtful cases nor in such a case as the pre-
gent wherein it msy well be that applicant has the legal right to use the
slough and need not acquire any right of way much less make s showing of his
ability to secure such a right of way.

. ' The Supreme Court of ¥Washington has decided that an appropriator may

use the channel of a stream without securing & right of way from an cbjecting
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riparian owner, Pleasant Valley Irrig:tion & Power Co. v. Barker, 167 Pac. 1092.

4dlso in this case the court had beiore it a statutory provision similar in char=-
acter and intent to that of our Jivil Code Section 1413. Said the Washington

Supreme Courtz

"It is contended in appellant's behalf that, since
Tallent Creek is a non-navigable stream, and they being
the owners of the bec thereoi where it passes over their
land, respondent has no right 1o cause its stored waters
to tlow in the chunnel ¢f the creek over their land, and
thereby, in etrfect, use the chanznel c¢f the creek as a
way for such water without acquiring such right by eminent
domain preceedings, which it has not done. The snswer to
this contention seems to be found in Section 6337, Rem. Code,
reading in part as followss

*Any person wsy teke any water which he may
have & right to use aiong any of the natural stireams
or lskes of this state, but not so as to raise the

.‘ waters thereof sbove ordinary nigh water mark.!

"This is a statutory recognition of the natural streams
of the state as highways for the purposes of conveying water
therein, open to the free use of all persons for the conveying
of any water so long as such use deces not 'raise the waters
thereot above ordinary high-water mark.' In other words, the
streans of tne state are highways for the flow of water therein
to the extent that nature has made them such. This permitted
uge 0t the channel of Tallent Creek we think has not been ex=-
ceeded by respondent, and we may add that we think the evi-
dence shows this use by respondent causes nc damage to the
channel of the creek through appellant's land, by erosion or
otherwise. This limited use of the naturasl streams of the
state as ways for the flow of water other than what naturally
flows therein, it seems to us, is not inconsistent with the
ownership of the bed ot the stream by the owner of adjoining
riparian lands. Qur decision in killer v, Wheeler, 54 Wash.
429, 103 Pac. 641, in effect so holds."

A further reason for resolving doubts, which may exist as to a right
of way, in favor of an applicant is the fact that the Water Commission Act does
not menticn right of access or right of way as prerequisite to the issuance of

. a permit nor does a permit authorize access or grant a right of way.
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Section 15 ot Water Commission Act Inapplicable.
) f”i;‘:::Mﬂ“M‘“PF;;;zéstanxs Comptons and Patrick contend that it should be the policy
of the Division to deny applicstions to those who have an adequate existing
gource of supply and who seek to evail themselves of another source, especially
in & case wherein others having no othef source than that socught will be de-
prived of water. A similar contention is made by ihe State Land Settlement
Board.

Section 1£ of the Water Commission Act is apparenily relied upon as
furnishing support for the above contention and is cited by the State Land Set-
tlement Board as the vasis for an argument that the Division has ample power
and authority to reject the prior filings of the Phelen-Parrott interests and
gshould reject them es not best conserving the public interest,_especially in

. view of the grester public interest which would be served by filings of the
State Land Settlement Board.

The legal proposition invelved In the first contention urged is that

& prior applicant cannot maintain an application against a subsequent applicant,
if the tormer has an adequate éxisting supply and the latter has no other source
of supply. Of course, an approprimtor mey not waste water or use more water
than is reesonably necessary and in perfecting an appropristive right to use
on lands otherwise sdequately supplied such an appropriator would have to forego
his existing usage to the extent that he made use from a new supply. Permits
to use new suppliies for old are conditioned upon substitution of the new supply
for the old and licenses are granted only to the extent of such a substitution.
Therefore no greater amounxé than can be bepeficially used are sllowed and

hence violation of the public interest in the beneficial use of water is safe-

. guarded, Herein, however, an additional fact is assumed, to wit, that if the
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prior applicant be denied & subsequent aﬁplicant will get water which is not
available to him octherwise and in support of a deuisl to the prior spplicant
the interest of the public welfare is invoked. The public welfare, however,
does not operate to favor B over A or vice versa, and in fhe present casge if
the Parrott-Phélan interests forego waters used or available from the Sacra-
mente River such waters are thereby available to others and will not be wasted,
Furthermore the new source scught by the Parrott~Fhelans may be a much more
economical source of supply then their present socurce is or would be and it
does not appear that the public interest demands that they be deprived of
sucﬁ s source or benefit sc that & like benefit may be conferred upon the
State Land Settlement Board.

The public interest and welfare which it is sought to insure by the
provisions of Section 15 1g believed to¢ refer to use of water rather thsn to
parties using same.

Briefly the element of the public interest and welfare does not ap-
pear to be involved in the matter of these applications and in the absence of
a case wherein the public welfare is clearly in issue the Division does not

feel called upon to deny pribr appiicants in favor of subsequent'applicants;
7The old time well recognized and generally accepted doctrine of “"prior in
time, pri.or in right™ should not be lightly departed froms

In acting upon applications for permits the Division has heretofore
hed occasion to deal with attempts to invoke Section 15 upon the ground of pub-
lic teirare. In the matter of several applications to appropriaste from the
Mokelumne River certaln protestants urged Section 15. Said the Divislon after

guoting Section 1&g
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"Thig section directs the Division, when issuing a ‘
permit for the appropriation of water, to insert such terms

" and conditions as in its judgment will besi develop, con=~

serve and utilize in the public interests such water and to
re ject an applicetion which is clearly against the public
interest. It announces as a state policy that domestic use
of water is the highest use and that the next highest use is
for irrigation and directs the Division to be guided by such
policy.

"Considering Section 15 in connection with the other
sections of the Water Commission Act and also in the light
of the many Superior Court Decisions which have in past years
construed the fundsmental principles of the dectrine of ap- '
propriation of water, it is our interpretation of Section 15
that the Division is authorized to insert terms and conditions
relative to use of water by an applicant which are directly
pertinent to the mamner of his use and the time of his use in.
order to insure the most beneficial use by him wnich can
reasonably be edpected under all the circumstances involved
and which may be designed %o carry out and safeguard positive
provisions of the act but that the ect does not impower the
Division to impose any conditions which as a legisiature it
might consider appiicable or even %o speculate upon what might
or might not prove to be of general puclic welfare and then
act according to its best estimate as to what the future de-
velopments of this state may prove to be in the public interest.
outside of a manifest and indisputable certainty as to what is
against public welfare we would hesitate to deny an application
&8 not best conserving the public interest,

"Phe Divislon does not hesitate when issuing a permit to
insert such cosditions as in its Jjudgment are advisablie to
afford protection to prior rights, to restrict the permittee
to unappropriasted water, and tc safeguard public welfare gen-
erally insofar as compatible with its conceptious of the under-
lying principles of the approoriation c¢octrine, the Water Commis-
asion Act and Section 15 thereof and the constitution and codes
of the State.™

Also in the matter of an application to eppropriate from the Tuolumne

River, the Division again had occasion to cousider Section 15 and saids

"fhe contention is advanced by joint protestants Turlock Ir-
rigation District and Modesto Irrigation District that the second
and third sentences of Section 15 of the act are meaningiess unless
they be applled to the case at hand and held to confer a priority
{n rignt upon the districts in tavor of their joint application

. number 5i66. In other words the declaration of policy that agri-

cultural use is next highest to domestic use and that the comnis-
sion shall be guided thereby in acting upon applications is urged
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‘as controlling through in conflict with the fundamental prin-
ciple of appropriation which has gbtained from the beginning
of that doctrine and which was carried on into the water com-
migsion act, to wit, 'first in time, rirst in right', Iore
specifically the argument is that a pending application for
power purposes is to be relegated in priority in deference to
a subsequent application for agricultural purposes.

"rhe second and third sentences referred to, if they stood
alone as a complete section would lend themselves more t¢ such an
interpretation but even then such a meaning would be debatable.
However, it is a familiar rulie of statutory interpretation that
all of an act and all of its sections and eaci section must be
concidered ss a whole and the context given due consideration.

In the light of the tfundamental principle of approprisiion that
‘first in time is first in right' we would expect departures from
that doctrine to be expressly declared or so clearly indicated as
to leave no room for doubt especially in view of the fact that
date of filing an application is made the date to which the prior-
ity of a right initieted under tne act relates.

%Y+ has been heretofore held by the Division of Water Rights,
{n the matter of an appiication filed by the Easst Bay Lunicipal
Utility District to appropriate from the i.okelumne River for muni=-
cipal purposes, that such an appiication is prior in right as
‘against applications prior in time and pending before the Division
for other purposes. However, Section <0 of the Water Commission
Act is very explicit wherein it declares that such applicatious
tghall be considered first in right, irrespective of whether they
are first in time.' Here then is an instance wherein the act does
depart from the fundamental principle of priority which it other-
wigse observes. In so doing the act as we would expect is very
explicit and leaves no roocm for doubt or uncertainty. Such camnot
be asid of Section 15 if it be urged that it aiso constitutes such
a departure in every case as between domestic and agricultural ap-
plications on the one hand and applications for other purposes on
" the other hand.

n"he true applicability of the declaration of policy contained
i{n thege Bentences of this section, it seems to us, is clearly
indicated by the legislature. The opening sentence of the section
and also its closing sentence disclose its subject matter ms that
of the 'public Iinterest' and the weight to be accorded consicers~
tions of tpublic interest’ in acting upon an eppilcation. Hence
the two sentences under consiceration seem to de merely a declara-
tion that therein the 'public interest' is involved sgricultural ..
use shall renk next to domestic use. in other words the import-
ance of agricultural use is emphasized and in the event that en
application for direct flow for power purposes such &s s low head
development near the mouth of & stream were filed, such an eppli=-
cation might result in & dedication of the stream exclusively to
power development and guch & dedication might well be detrimental



to the public interest® and especially to agricultural develop-
ment, Herein the section would come into play with its guiding
declaration that sagricultural use is next highest to domestic
use, This clause would in such an event serve iis purpose as
declarative of what is the public interest and in pursuance of
Section 15 it would mppesr that the application should either
be rejected as against public interest or so cornditioned as to
allow subsequent agricultural developments to proceed even to
the detriment of such a power development and this in the ab-
sence 0f any other pending applicstions.

*But in the matter of the pending application, the sior-
age for power purposes proposed by applicant is to be made on
the upper reaches of the stream system and the water is to be
returned to the stream and will even be available to lower
storage in reservoirs of these protestants or to use for direct
application by them. There 1s nothing per se detrimental %o
the public interest in such a storage and in general the ideal
regulation of stream flow seems to be by upper storages and
uses for power with a return to the stream for lower storage
or direct application for agricultural purposes. We think

. the second and third sentences of this section serve as a
. : guide in such cases for instance as those wherein a proposed

use for non-agricultural and non-domestic purposes will be so
pronivitive of agricultural or domestic uses as to raise the
issue as to whether & stream is to be dedicated to power use

_ for instance to the exclusion of agricultursl use, and in such
a case agricultural use is declared by the legislature to be
more in the public interest. In applying this saction then
the proposed use must be such as to operaie egainst the 'public
. interest' and if the controversy should hinge on whether the
use of a given stream system shall be for power or for agri-
culture then agriculture must be gilven the preference.

"It is therefore concluded that the instant situation is
not one wherein the provisions of Section 1& of the Water Com-
miszsion Act are intended to apply and furthermore the division
is not able to say that the proposed use by applicant will
prove to be less in the public interest than would that of the
protestants if this application were to be denied in favor of
protestants usage under thelr subsequent appiication nunver
BRE6."™

In accordsnce with the precedents above quoted from the Division {8
of opinion in the instant case that an application of Section 15 is not in-
. volved by the facts presented. Also, in accordance with the precedents quoted

from sbove, the Division is of opinion that the Legislature has not and could
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naot éonstitutionally delegate its general legislative authority to determine
public policy and welfare to an administrative official, board, or body. In
other words the legislature has not and‘could not delegate unlimited and un- |
defined authority upon the Division whereby it is or would be empowered to
use its own unrestricted judgment and discretion as to what is or might be in
the public interest or for the public welfare.
— - CONCLUSION

Applications 5109 and 5110 were filed simultanecusly witﬁ the intent
of applicants to share and share slike the water which would become available
through the operation of Philbrook Reservoir, This amount camnot exceed 5,060
acre feet per annum which is the amount to be stored by Pacific Gas & Electric
Company in said reserveir, and the combined rate of diveraion under Applica-
tions 5109 and 5110 camnot exceed Z0 cubic feet per second, which is the maxi-
mum rate of release proposed by the Pacific Gas & Electric Company. Either
applicant may on occasion however desire to divert the full amount ¢f said’
release at & time when the othef of said applicants does not desire to use
the water and therefore while each application may be approved for the full
amount of 20 cubic feet per second there should be included in the permit of
each application a limiting clause to the effect that tane total amount di-
verted under both permits shall not exsgeed Z0 cubic feet per second.

The natural flow of Butte Creek being wholly appropristed and the
1mportation§ of water stored in Philbrook Reservoir being wholly appropriated
under the prior Applications 5109 and 5110 and there being no prospect of the
tmmediate development of other -imperted supplies 1t appears reasonable thaf

action should be wilthheld upon Appilcations 5143 and 5473, We sare further



impelled to this cour;e by resson of the fact that there are other pending
applications to appropriate from Butte Creek which are protested and must be
heard involving the uée of any additional supplies which are uitimately in
-~ prospect. Our action therefore at this time upon these applications is not
governed by considerations developing out of the protests filed.
| CRDEER
Application 5109 of James D. and Mary Louise Phelan, Application
5110 of the Parrott Investment Company, Application 5143 of the State Land
_ Settlement Roard and Application 5473 of A. F. Lieurance, for permits to ap=-
propriate water, having been filed with the Division of Water hights as above
atafed, protests having been filed, & public hearing having teen held and
the Division of Water Rights now beingfully informed iﬁ the premisess
IT IS HEKREBY CRDERED that Applications £109 and 5110 be approved
each for an amount not to exceed 20 cubic feel per gsecond and that permits
be granted to the applicantas subject to such of the ususl terms and condi-
tions as may be appropriate and a special term or condition to the effect
that the total smount of water diverted uﬁder both permits shall not exceed
20 cubic feet per second. _
17 1S FURPHER ORDERED that action on Applicatidns 5143 and 5473
be withheld until further order is entered.

Dated st Sacramento, California, this |%  day of

{Harold Conkiing}
SEB: yp CHIEF OF DIVISION OF WATER RIGHTS
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